
Meeting Seprember 28, L}TO _

Clair Bird, Capitol Reef

,-\.

Resumer 0f
2:00 p.n., l{ayne County Courthouse, Loa, Utah
Lodge & Capitol Reef National Monumenc

rn Attendance: Kenward H. McKinney - Division of water RightsWilliam MeKiel - Counsel, park ServiceFranklin wallace - superintendent, capitol Reef National MonumentClair Bird - Capitol Reef Lodge
Tex Olsen - Counsel, Clair Bird

The meeting was opened with the statement that the proceedings r{ere informalin nature and that their Purpose was to endeavor to find an equitable sorution tothe apparent distribution problem which Mr. Bird was having ir, ttr" ditch serving,
.tl iilt;,:l:"::t;::1"*:lrlodge, o*".J uv-Mr. Bird. a .,eri brier ourline-was given

Mr' McKinney then gave an estimate of the cost of equipment and instarrationfor a pump and piplline tf 
"orrrr"y water from the Fremonr niver to the capitor ReefLodge Property line' rE was indicated that this estimate,.s uasea upon a frow of'34 sec'-ft" which Mr' Bird indicated had been delivered to him. rt was arso in-right was- probably on the order of .15 sec.-ft. The costsbably high since if the f10w of .is 

""".-fr. or even.2r a smaller pump could be used which would necessitate onlyconsequent reduction in the cost of the p.mp, n,oio. ,rrat was arso pointed out that the move-in/morr"-o,rt 
"i..g",was based upon the e,quipment-movirrg from and ,"ar,rii.rg

greaEly reduced, if nor "i 
ti;:iff."o"to ue outained locali!, this cosr would be

The Park service was then asked to again ::lt. their position. They starecicial use permit, providing for "r,'".""*"nt, from the pump-ef Lodge property line. ihe park service indicated thatregulations which prohibited them from contriuuiirrg to
possibre wav rhar rhev "o,,ro'lil.lil"l:'.:Tir.lfflJ:ll:il:::i;iiFf;::i"::,in either money' materials or labor. since-itri" was the position of the parkservice there ldas no reason to proceed further with discussion of a pumping plant.

Mr' Bird indicated that this winter a rdater treatment plant hras to be installedat the lodge and it would be necessary to know whether the water was going to be sup-plied from the ditch or pumped from rie ri;;; ro rhe rodge. He rhen indicared rhar;H.:T::T:l'r:i:::-:::.i"iig instarled in c-'plianc" 
'iEt, regurarions or the utah

A discussion of the use of the ditch was then undertaken. rt was explainedthat the Park service did ,toi-,r"" rhe ditch rhis.year. Th;;'indicared rhar rheyhad cleaned the ditch in the spring but had not done it sin-ce because they were notuslng the ditch' They indicated t[.t tt"y-wourd probabrt-;;; the dirch in rhe fururebut did not know just when' They indi".a"a'iira iir.y r.." not abandoning the ditchnor lvere they going to move the water elsewhere. ThLy indicated that Mr. Birq waswelcome to use the ditch tt "iy and all times but that they were not going to creanthe ditch until they used an"--ai""t again- -ihe 
questio' oi carrier water r^ras broughtup but it was pointla out that this wfs ,,o p.our"r since i" igzo the park service wasil: HT:.!l.rfli:,0?::;:r Ehe warer or orherwise inrerr"ii"e wirh Mr. Birdrs sole

The question of ditch maintenance was then discussed. The park service indi-cated that in the recent Past they had b";;; Iie rurr cosr of dirch mainrenance. Mr.Bird indicated that he tt"i 
"o"itibuted ao at,"-*"intenance of the ditch by repairingrodent damage' Mr' Bird inaicatea that beca.r"" or park servicl regurations againstcertain practices of ditch maintenance, the cost of maintaining this ditch would behigher thae normal' specific reference *"" riJ" to the animar and rodent probrem.Mr' clsee stated.fhtl i"tn.p" i'ni"r of the ditch ,.r"", 

"a"., which were pre-parkservice' normal ditch 
"r"t"iig-methods could be ,rsed. The park service indicatedagain that thev were not going to do any more Jra"n ,.intena.r.. urrtit they useothe <iitch, bur rh;;;;:-Bi;;T", wercome ro crean rhe dirch. Mr. Bird indicaredthat if he cleaned the ditch ii r".rra be witi-terbicides or burning. rr was pointedout by the Park Service that tie use of herbicides and burning within the monumencwas prohibited' rt was also pointed out that since the water in the ditch was usedfor culinary purposes there *"" " general federal regulatio.r-rhich would prohibiEthe use of herbicicies' The Park service was then asked if they recognized any



/\
- Page Two -

responsibility toward maintaining the ditch. They indicated that unless they were
using the ditch they did not feel that they had any responsibiliry. Mr. Olsen then
indicated thar in rhe case (za) I53, 364
Pac. (2d) 103 (196f) it was parties shall bear the expense of oper-
ation and maintenance of the ditch in proportion to the share of ownership of the
ltater to which each is entitled. The Park Service indicated that they were not
familiar with the case and until Mr. MeKiel was able to check that, specific ref-
erence and any other applicable cases, they were in no position to change their
stated position.

Mr. Bird then indicated that he had a problem in that he was not able to get,
sufficient htater through the ditch to supply water for the lodge. He indicated that
if this condition were not remedied he would have to close the lodge early. Mr. Bird
indicated that he did not have a measuring device on his diversion. It was suggested
that Mr. Bird acquire a srnall measuring device, preferably a Parshall Flume, and in-
stall it on his diversion so that a measurement of the water he was diverting, ruight
be made. Mr. Olsen then suggested that a V-notch or other type wier might be equally
sat isfactory.

At about this time Mr. Wallace indicated that he would clean the ditch once
more. He stipulated that if the Park Service or Park Service personnel were inter-
fered with or harrassed in any way by Mr. Bird, he would cease work immediately and
would under no circumstances resume work. Mr. OIsen asked what cont,ribution was
desired or expected from Mr. Bird. Mr. Wallace indicated none. Mr. Bird was ad-
vised to refrain from interfering with the ditch cleaning in any way and if he had
any colDlnents to make regarding the work to get in tooch with Mr. McKinney.

The meeting was adjourned after Mr. Olsen and Mr. NeKiel agreed to conmunicate
with one another regarding the legal aspects and cases precedent which might be applic-
able to the current problem.

The following items were to be investigated or carried out by the indicated
Parties:

1. Mr. McKinney was to ascertain the flow in the subject ditch in order
to ascertain an equitable division of maintenance costs.

2. The Park Service would clean the ditch.

3. Mr. Bird was not to harrass or interfere with the Park Service or
their employees during this cleaning.

4. Mr. olsen and Mr. MeKiel would be in contact regarding the legal
aspects of the problem.

5. Mr. MeKiel would advise Mr. McKinney by November lst of the results
of lega1 research.


